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1. Claims 1-27 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which applicant regards a 
the invention. 

In claim 1, what does applicant mean by " .8 wt% on a 425 moisture basis" and " .2wt% 
42% moisture basis"? 



on a 



Claims 14-17 and 27 have the same problem as claim 1 .' 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 

,h J'' ? ' 6 diffe , renCeS betWee " thC SUbjeCt matter sou S ht 10 be P atented ^d the prior art are 
uch that the subjec matter as a whole would have been obvious at the time the invention was made to a person 
havmg ordinary skill ,n the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 8 y 

3. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 

U. S .C. 1 03(a) are summarized as follows: 



1. 
2. 
3. 
4. 



Determining the scope and contents of the prior art. 
Ascertaining the differences between the prior art and the claims at issue. 
Resolving the level of ordinary skill in the pertinent art. 
Considering objective evidence present in the application indicating obviousness 
nonobviousness. 

4. Claims 1-47 are rejected under 35 U.S.C. 103(a) as being unpatentable over Rudel ' ' 
of Gilles et al. 



or 



in view 
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Rudel discloses a composition comprising of milled oat groat product and high gluten 
wheat flour. The composition may also contain one or more diluents of other natural grain 
products. The composition is used to make both yeast and chemically leavened baked goods such 
as bread, bagel, pizza, muffins etc... The composition comprises gluten flour to produce a vital 
gluten content of at 17% and a milled oat groat product to produce a soluble oat dietary fiber 
content of from .2-56% of the vital gluten content of the dry mix. Vegetable gum such as guar 
gum is used in amount of .5-3.5% of the dry mix. Baking flours such as wheat, whole wheat, rye, 
corn or bran flours or combinations thereof may be used. Flavoring agents such as onion powder, 
carraway seeds, salt and brown sugar can be added in making bread. Bread loaves are made from 
doughs prepared by the addition of salt, yeast nutrient, yeast and water to various flour mixes ( 
See columns 1 1,13,14,20 and 22) 

Rudel does not disclose the soluble fiber content and the amount of soluble fiber as 
claimed, the sources of soluble fiber of claims 10, 12,28,37, the size of the grain, nuts or seed 
component, the addition of soy protein, the glycemic index and the density as claimed. 

Gilles et al disclose a diabetic nutritions which incorporate dietary fibers. They disclose 
the use of many different types of fiber. ( See column 9) 

The bread product disclosed by Rudel contains both grain/seed source soluble fiber and 
processed source soluble fiber because it contains guar gum and soluble oat dietary fiber; it also 
has beta glucan because the fiber is obtained from oat. The amount of fiber and the fiber content 
are not the same as claimed; however, such variation would have been obvious to one skilled in 
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the art because it would have been obvious to add more fiber materials when it is des.red to obtain 
a higher fiber content in the final product. It is not clear what is meant by on a 42% moisture 
basis; if this refer to the water content of the product, then the water content varies with different 
types of bread product and it would have been within the skill of one in the art to determme the 
water content depending on the type of bread made. Rudel discloses carraway seeds can be 
added for flavoring. The size of the seed depends on the texture desired. It would have been 
obvious to grind the seeds to various size depending on the texture wanted. For example, if a 
coarse texture is desired, it would have been obvious to use large particles or if a fine texture is 
desired, then it would have been obvious to use smaller particles. It would also have been 
obvious to use other seeds or nut or grain for flavoring depending on the flavor and the type of 
bread being made. It would also have been obvious to add soy protein if it is desired to enhance 
the protein content of the product; this is well known in the art. The size of the protein particle 
depends on the texture desired and this can readily be determined by one skilled in the art. It 
would also have been obvious to use whole wheat flour in various amount if whole wheat bread is 
wanted. It would also have been obvious to select the soluble fiber from various sources; all the 
claimed fiber sources are known in the art as shown by Gilles et al. The selection of specific type 
depends on the flavor and taste desired. The density of the bread varies with the type of bread 
and the texture wanted. For example if a dense bread is desired, then it would have been obvious 
to vary the ingredients to increase the density; determining the density that is appropriate to the 
bread product to produce the most optimum eating quality would have been within the skill of 



one 
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in the art through routine experimentation. It would also have been obvious to formulate the 
bread to have different glycemic index by controlling ingredients such as carbohydrate, the type of 
flour and the amount of fiber depending on the intended use of the product. If the product is 
intended to not cause a significant rise in the sugar level after consumption, it would have been 
obvious to formulate a bread having low glycemic index. 

5. The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. 

Murphy et al disclose a process for preparing baked goods containing fibers and 
hydrocolloids. 

Katta et al disclose composition related to low glycemic index foods. 

Pullinen discloses foods products containing beta-glucan enriched fiber. 
6. US application no. 09/613664 and the office action, amendment and response of the 
application cited on the IDS were not considered because they are not published prior art and thus 
should not be cited on the IDS. 

i , , inqui y ^ncerning this communication or earlier communications from the examiner 
should be directed to Lien Tran whose telephone number is 703-308-1 868 The examiner can 
nonnal y be reached on Wed-Fri. The fax phone number for the organization wle" 
application or proceeding is assigned is 703-872-9310. 
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